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Abstract:

The European Union law offers lots of opportunitteslegal professionals, who want to
benefit from internal market possibilities. Thei@e contains a review of the provisions of
the directives regulating the issue of the free emoent of legal professionals within the
European Communities. The article’s main aim igit@ a general idea of how the system is
constructed and how it is working.

Key words:
Legal profession; free movement; establishment;vipron of services; recognition of
diplomas.

1. BACKGROUND ISSUES

The Treaty of Rome 1957 established four fundanhdré@doms of the internal market.

Workers, including professionals were granted tgbtrto move freely within the borders of

the European Communities [EC]. Lawyers were ontheffirst groups that started to benefit
from the rights that were provided for by the peiwns of EC Treaty and consequently
started moving around Europe.

The development of the rules regulating the freeven@ent of legal professionals within the
EU illustrates the expansion and enlargement oEf@eas both processes run parallel to each
other. Deriving from judgments of the European CaifrJustice, an extensive set of legal
rules has been established. Currently, the legdéepsional who wants to practice law in one
of the EC Member States, can choose from a widgerahpossibilities.

The aim of this article is to review the provisiong the directives regulating the free
movement of legal professionals within the EU, giyia general idea of how the system is
constructed and how it is working. The article does focus on the relevant rulings of the
European Court of Justice, as those in generabntine Directives rationale.

2. PARTICULAR REGULATIONS

In general, the provisions on the free movementlagfyers come down to the basic
dichotomy, which differentiates between the tempogovision of services and permanent
establishment in a host Member State [MS]. In "teet situation, one deals either with the
law relating to the recognition of the professiogahlifications, or with the rules regulating
legal practice in the host MS under one’s homegssibnal title.

2.1PROVISION OF SERVICES

The provision of legal services is covered by thengples of the Council Directive
77/249/EEC of 22 March 1976 facilitate the effective exercise by lawyerdreEdom to
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provide service's which applies to the activities of lawyers puiuly way of provision of
services and defines a notion dfaavyer’ by referring to the list of designations under ethi
the legal profession is pursued in a different MemBtateS Consequently, it applies to
Polish*‘adwokat’ or ‘radca prawny’ as well as to Hungariaklgyvéd’, or British ‘barrister’

or ‘solicitor’. Note however, that some discretion was left & Member States, which may
reserve to prescribed categories of lawyers thpgpagion of formal documents for obtaining
title to administer estates of deceased persomsthendrafting of formal documents creating
or transferring interests in land (for example &olotariusz)®.

The host MS may require the lawyer providing sesito establish his qualifications as a
lawyer with the local competent authofit\ccording to the Directive, the incoming lawyer
must use a professional title as used in the M®nfwhich he comes, indicating the
membership to the professional organisation orcthet of law before which he is entitled to
practis@. In general the incoming lawyer is entitled to resent the clients in legal
proceedings or before public authorities understime conditions as the local lawyers, being
subject to the professional rules of conduct of Hust MS, yet without prejudice to
obligations in his countfy However, in a situation when the lawyer is exsng other
activities than the representation of the clieefshe remains subject to his home MS rules of
conduct, though at the same time shall respeciulles of conduct of the legal profession in
the host MS, especially those concerning the in@iihitity of the exercise of the activities of
a lawyer with the exercise of other activities hatt State, professional secrecy, relations with
other lawyers, the prohibition on the same lawyeing for parties with mutually conflicting
interests, and publicify According to the provisions of the Directive theter rules are
applicable only if they are capable of being obsedrioy a lawyer who is not established in the
host MS and to the extent to which their observasabjectively justified to ensure, in that
State, the proper exercise of a lawyer's actiyities standing of the profession and respect
for the rules concerning incompatibifityit is so-calleddouble deontologytule.

Under the Directive, host Member States are vesidd some special powers in respect of
lawyers providing the services. Firstly, the hos$ Mhay require the incoming lawyer to be

! Directive 77/249/EEC of 22 March 1977 to faciltahe effective exercise by lawyers of freedomriavidle
services (OJ L 70/100). Note that under the LisiStrategy the horizontal Directive 2006/123/EC of 12
December 2006 on services in the internal marké8tl(@76/36) was adopted. It also covers a provisidegal
services, but in accordance with its Article 3 lie ttase of conflict of the provsions of the horiabulirective
with other pieces of EC law, the provisions of sfiesectoral acts prevail.

2 |bid., Article 1 (2).

? Ibid.

* Ibid., Article 7 (1).

® |bid., Article 3.

® Ibid., Article 4 (2).

" Ibid., Article 4 (4).

® Ibid.
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introduced, in accordance with local rules or comtpto the court and/or the relevant Bar
Secondly, it may require the lawyer to work in aorgtion with a local lawyer, who would be
answerable to the local Bar. Thirdly, those Mem®ites, which exclude lawyers in salaried
employment from the representation of its compderggies, may impose similar restrictions
on the incoming lawyet8

Finally, in a situation of non-compliance with theal rules of conduct and professional
obligations, the local Bars may determine accordimdghe local rules and procedures the
consequences of such non-compliance, and when sagesnay notify the competent
authority in the home MS of the decision taken asfaihe incoming lawyét. However such

a decision is not binding for the lawyer's home Bard does not oblige the home MS
authorities to take appropriate actions in accordamith national rules and procedures. As a
result it seems that a practitioner may return hamgecarry on with his legal practice with no
adverse implications of the unfavourable decismiittie host MS authorities.

2.2RECOGNITION OF LEGAL QUALIFICATIONS

The issue of the recognition of legal qualificagois covered by the horizontal Directive
2005/36/ECon the recognition of professional qualificatibhsThe Directive covers the
recognition of professional qualifications for laevg whose purpose is the immediate
establishment under the professional title of tbst MS.

The Directive applies to all EU nationals wishimgpursue a regulated profession in a MS
other than that in which they obtained their prsi@sal qualifications, on either a self-
employed or employed basis The purpose of the Directive is to establish riies under
which Member States will allow the access to orspiirof a regulated profession in their
territory (hereinafter referred to as the host M8yl the rules according to which host MS
shall recognise professional qualifications obtdine one or more other Member States
(referred to hereinafter as the home MS)

The Directive sets out the basic rules for qualiiens’ recognition process, indicating
documents and certificates that might be demangeithdo competent authorities of the host
MS which decide on an application for recognitiémpmfessional qualificatioria

? |bid., Article 5.
1%1bid., Article 6.
11 i :

Ibid., Article 7 (2).
12 Directive 2005/36/EC of 7 September 2005 on reitimmnof professional qualifications (OJ L 255/2Xote
that the system of the recognition of the professi@ualifications was established under the pionss of the
Directive 89/48/EEC of 21 December 1988 on gensyatem for recognition of higher-education diplomas
awarded on completion of professional education teaiding of at least 3 years' duration (OJ L 19/46d in
large it remained unchanged in the 2005 Directiwdch was passed under the Lisbon Strategy.
13bid., Article 2 (1).
*1bid., Article 1.

5 Ibid., Article 50.
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In case of legal professionals‘@ofessional qualification’is understood as ‘a diploma
certifying that the holder has successfully conguled post-secondary course of at least four
years' duration, or of an equivalent duration onpart-time basis, at a university or
establishment of higher education [...and] that he kaccessfully completed the professional
training required in addition to the post-secondanurse®.

Under Article 13 the competent authority of thethdS shall permit access to and pursuit of
that profession, under the same conditions aspliepto its nationals. However, the Member
States are also provided for with the compensateasures. Namely host MS has a right to
decide on either an adaptation period or aptitede that would be required to take by the
applicants representirigrofessions whose pursuit requires precise knogéeaf national law
and in respect of which the provision of advice/andssistance concerning national law is

an essential and constant aspect of the profeskamiaity’*’.

The ‘adaptation period’ is defined as a period of a supervised practicdeunthe
responsibility of a qualified member of the profess which is subject to an assessment and
might be accompanied by further traintfig

The ‘aptitude test'is a test limited to the professional knowledgehaf applicant, aiming at
assessment of his/her abilities to pursue a reguilptofession in the host MS. The list of
subjects covered by the test shall be set up omdbkes of comparison of the education and
training required in the host MS and that alreagbeived by the applicant. The test must take
account of the fact that the applicant is alreadyualified professional in his home MS and
therefore it should only verify the knowledge obs$le subjects and professional rules, which
are essential to practice as a lawyer in host™MS

As a result of the process of recognition of thefgssional qualification, the applicant shall
be granted with an access to the same professitire dfost MS, as that for which he/she was
qualified in his/her home MS. Consequently he/she dright to pursue the profession under
the same conditions as local professioffaBersons whose professional qualifications were
recogr;ilsed may use the professional title of thet MS and make use of any associated
initials®".

It is worth mentioning that the Directive estabéisha certain novelty, determining that
professionals who are benefiting from the recognivf professional qualifications shall have
a knowledge of languages necessary for practitiagtofession in the host NfSPeculiarly,

18 bid., Article 11 (c).
bid., Article 14 (3).
18 bid., Article 3 (1) (g).
9 pid., Article 3 (1) (h).
2 bid., Article 4.

2 bid., Article 52 (1).

22 pid., Article 53.
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the provisions of the Directive do not reach beytrat bare statement, i.e. do not establish a
system of verification of language proficiency.

Summing up, the fundamental assumption standinginbetthe Directive is that the
recognition should be granted automatically to fir@shed/end productsi.e. the fully
qualified lawyers, and not solely to the universiggree¥’.

2.3ESTABLISHMENT IN A HOST MEMBER STATE

The situation of a legal professional who wantgtactice the profession on a permanent
basis in a self-employed or salaried capacity iMember State other than in which the
professional qualification was obtained is reguat@der so-called Establishment Directive
(Directive 98/5/ECY".

According to Article 2 any lawyer is entitled toggtice on a permanent basis in another MS
under the home-country professional title, oncdillinly the formal obligation of the
registration with the competent local authdfityThe professional title must be expressed in
the official language of his home MS, in a mannaich will avoid the confusion with the
professional title of the host MS The incoming lawyer is entitled to carry on treme
professional activities as local lawyers and materialia, give advice on the law of his home
MS, on Community law, on international law and twe taw of the host M3, complying
with the local rules of the procedure. In respddhe activities pursued in the territory of the
host MS, the lawyers are subject to the local rutdsthe professional conduct,
notwithstanding the obligations he is subject trfrhis home Bar. Accordingly, the lawyer
may be requested to prove that he is covered byapipeopriate indemnity insurance or a
professional guarantee fund, and if not shall bkged to do s&. In case of disciplinary
proceedings taken against the incoming layer iatia to his professional activities in the
host MS, the rules of the procedure, penaltiesrantedies provided for in the host MS shall
apply’®. Yet, the Directive imposes the obligation on M8 to cooperate with each other
before and during the proceedifiys

% Note however that the ruling of the European Cofidustice ifMlorgenbesser casendermines this principle,
as it extends the right of recognition of qualifioas to those who are still in training and aré yet a fully-
qualified lawyers. For details see: Case C-3130fristine Morgenbesser v. Consiglio del’Ordine Heg
avvocati di Genov§2003] ECR 1-13467.

2 Directive 98/5/EC of 16 February 1998 to faciktgiractice of profession of lawyer on a permanestsbin a
Member State other than in which the qualificaticas obtained (OJ L 77/36).

% |bid., Article 3.
% |bid., Article 4 (1).
%" |bid., Article 5.
%8 |bid., Article 6.
2 |bid., Article 7 (1).

% |bid., Article 7 (2-5).
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The rules set out in the Directive give some maopaootunities to incoming lawyers. The
Directive enables to circumvent the strict requie@ts on compensation measures set out in
Directive on the recognition of professional qualificationsn principle, it is possible to gain
admission to the local Bar without the need totlé@ aptitude test or to undertake the
adaptation period. According to Article 10 a lawyeho practices effectively and regularly
for a period of at least three years the law of llest MS, shall be exempted from the
obligation to take compensation measures. Accortbniipe procedure established under the
Directive, the interested party shall provide tlempetent authority of the MS with any
relevant and appropriate documents and informatiothe nature of the activities undertaken
by him/her in the last 3 years time period. Aftee verification process, a positive decision of
the competent authority means that the lawyer nsa&yhwth professional titles, i.e. his home-
country professional title expressed in his homeldfguage, as well as the professional title
corresponding to the profession of lawyer in thethdS™.

3. SUMMARY

Nowadays the EU law offers a basket full of oppwitias to legal professionals, who want to
benefit from internal market possibilities. One htigither decide to move his/her legal
practice to another MS or just to provide tempossEgvices.

The development of EC law within the area of freevement of workers removed major
impediments for those courageous individual lawyestso want to practice law in different
Member States. It seems that currently it is reédyi easy for legal professionals to move
from one MS to another, and the only restraintnie’® willingness.
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